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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Harbor
Wor ker’ s Conpensati on Act, as anended. A hearing was held in
Jacksonville, Florida on August 28, 2001. My Decision and
Order is based on the entire record, including post-hearing
briefs.

Background and Hi story

Cl ai mant, WAayne Smith, born June 25, 1945, on Cctober 29,
1997 injured his right knee and shoul der as a result of an
industrial injury. At the hearing the parties stipualted
orally and in witing that: the Act applied; an enployer/
enpl oyee rel ationship existed at the tinme of injury; the
acci dent arose out of and in the course of enploynent; tinely
noti ce was given; the average weekly wage was $811.17; naxi mum
date of inmprovenment for both the shoul der and knee was June
10, 1999; tenporary total disability benefits were paid based



on the average weekly wage from Oct ober 30, 1997 through
Novenber 20, 1999. Since then Claimant has been paid a | oss of
wage earning capacity of $367.44. (T-6-8)

The only issue remaining is the nature and extent of
disability. Claimnt contends he is permanently totally
di sabl ed. Enpl oyer acknow edges pernmanent injury, but contends
only partial disability, which should be cal cul ated at the
rate currently being paid or at a | ower rate.

Medi cal Evi dence

Claimant was treated by Dr. R Stephen Lucie at the
Jacksonville Orthopaedic Institute, comenci ng on October 31,
1997 and continuing at |least up until just two nonths prior to
the hearing. Initial evaluation: “He relates that ha had to
jump off a crane as it was beginning to roll over. He struck a
4x4 and then rolled out landing on this right shoul der and
ri ght knee. He stated that he struck a concrete and netal
flooring and denies any | oss of consci ousness.” Physical
exam nati on showed weakness of 3/5 to flexion and extension
agai nst resistance. Neurovascul ar systens are satisfactory and
intact to the right upper extremty. Pain in right knee. X-ray
shows superior lateral facet fracture of the right knee.
12/ 4/ 97; MRl suggests conplete right rotator cuff tear. Knee
not totally healed but doing o.k. 1/13/98; right shoul der
art hroscopy, deconpression, joint debridenent and open rotator
cuff repair were perfornmed. No conplications. 2/2/98;

di sconfort upon all term nal ends of range of notion. Referred
to physical therapy for nore vigorous range of notion
exercises. 2/19/98; x-ray shows fracture of the nedial facet,
sane as previous x-ray. Continued pain at term nal ends in
shoul der. Strength 3/5. Continue tenporary total disability.
3/5/98; assessnent; 1. Right rotator cuff partial repair,
progressing. 2. Lateral facet patellar fracture. 3/23/98; slow
progress on shoul der therapy, dimnished rotation and pain in
extremes. Knee cartilage |oss indicating degenerative joint

di sease. Sedentary work only. 4/20/98; making good progress
from both the knee and shoul der standpoint. “From a work

st andpoi nt, he really does not have anything he can do unl ess
he can run his crane, and he is not able to do this at the
present tinme.” Can do sedentary work. 9/4/98; has been
hospitalized for a heart attack. Severe rotator cuff tear
probl em on hold. 10/16/98; due to nyocardial infarction, wl
hol d of f considering surgical repair to rotator cuff. Can do
sedentary work. 11/23/98; schedule right shoul der arthroscopy
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and m ni open rotator cuff repair. Tenporary total disability.
1/27/98; followp from1/19/99 surgery; wound | ooks good; easy
range of motion. 3/8/99; conplaints of [ eg pain. |npression:

1. Status post a right shoul der ratator cuff repair. 2.

M ni mal posttraumatic arthritis, right knee. 5/10/99;

conti nued conpl aints of shoul der pain, biceps weakness.

Rel eased for sedentary type work, not to use right arm

7/ 12/ 99; “He conplains today of pain in his bilateral

shoul ders. Both hands are tender at the netacarpophal angeal
joints of the index fingers and left mddle finger. He is also
having pain in his bilateral knees. Today we have basically
confined his examto his right shoul der since this is the

wor kmans’ conpensation injury. Hi s right shoul der shows

m ni mal change in his range of notion in that today he can
possi bly get his shoulder up to 130 degrees. External rotation
is still 85 degrees, internal rotation is 60 degrees, and
abduction is to 90 degrees. He continues to be weak in the
rotator cuff.” Can return to nodified work duty with limted
use of right armand lifting up to 20 |bs.

7/19/99; “I think M. Smith has reached his maxi mum nmedi cal
benefit as of June 10, 1999. He has a 2% permanent physi cal
i mpai rment and | oss of physical function throughout the | ower
extremties which translates to 1% of the whol e body based on
his patellar fracture and a 20% per manent physical inpairnent
and | oss of physical function referable to the upper extremty
which translates to 12% of the whole body with a total of a
13% whol e body inpairnment fromhis injury of October 29, 1997.
These are the two injuries that we treated.” 9/29/99; not nuch
nore can be done. 4/11 and 5/31/01; no show from pati ent.
6/ 6/ 01; right shoul der continues to cause disconfort.
Ceneral i zed achiness and swelling of ankl es does not appear
related to his on-the-job injury.

In a deposition of August 17, 2001 Dr. Lucie stated that he
| ast saw M. Smith on June 6, 2001 and doesn’t plan to see him
again. He was first released for work on March 5, 1998, and on
June 7, 1999 upgraded to light work. (Dep-5-8) Under these
restrictions Claimnt could do the 911 operator job, alarm
nmoni tor and sonme security guard jobs. His arthritis in his |leg
woul d prevent him from wal ki ng nore than two hours per day.

Hi s rheumati sm and general achiness has not been denonstrated
to be job related. (Dep-9-11)

Dr. Gregory Wnn, 11/27/97, gave nmagneti c resonance
art hrography report of right shoulder; inpression: 1. Ful
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t hi ckness rotator cuff tear involving the supraspi natus tendon
and possibly the infraspinatus tendon as well. 2. Avul sion of
the anterior capsul ar nmechani sm (the subscapul ari s
muscl e/ tendon and the capsul e and anterior gl enhuneral

i gaments).

Lay Evi dence

Claimant testified concerning the accident that the crane he
was operating tipped backwards due to rotten flooring; “. when
it did there’s 10,000 pounds comng in the windshield with ne.
So | junped out to get away fromthe crane, and as | got out
on the track, it all hit and it catapulted me right straight
up into the air. They tell me | went about twenty feet and

| anded head first on the deck of the barge and when | | anded,
they tell me— | have to say, ‘They tell me,’ because | can’'t
remenmber too nmuch. \Wen you are flying |ike Superman you don’t
get too good a |ook...The | anding was awful”. (T-22)

He’s had two surgeries on his shoulder and had his right
knee in a cast for two or three nonths. Since he is right
handed but can’t use the right arm his wife helps himwth
everything including dressing, cutting his food for eating and
even bathing. He has to take a shower to clean hinself after
having a bowel novenment. (T-26-29) Between his two surgeries
he had a heart attack unrelated to his injury.

Claimant didn’t | ook for work any tinme between January 2000
and August of 2001 because “...I| personally don’t think I can
maintain a job. | think I will be termnated for either not
appearing or I won't be able to handle nmyself when |I need to
go to the bathroom and one thing and another. And | just don’t
- | don't think I can work. ..l mght add |I’'ve got a thing
here from Soci al Security, these folks sent ne to six or seven
different places and doctors for tests, and did all Kkinds of
tests and they don’'t think I can work either.” (T-41) Soci al
Security determ ned approximately a year before the hearing
that he was totally disabled fromtime of his injury. He
recei ves $904. 00 per nonth. Claimant tried to obtain jobs as a
courtesy to the attorneys involved. (T-40-43,56)

A deposition was taken of Al bert Mark Capps, vocati onal
consul tant on August 23, 2001. He had reviewed the work of a
Ri chard Hi ckey, and agreed with the analysis that based on
medi cal reports M. Smith could do the work of a gate or
security guard and sone dispatcher jobs that did not require
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frequent notion such as typing. (Dep-6-10) M. Smth’s alleged
personal hygiene problemis difficult to comment on.
Nevertheless while it m ght cause difficulty in maintaining a
job, it would not be a hindrance in obtaining a job. (Dep-

11, 12) Moreover, there are products available to help problens
such as M. Smth alleges. The jobs surveyed by M. Hickey in
his report of May 4, 2001 ranged from $6.00 to $8.50 per hour.

M. Gl bert Spruance, rehabilitation counsel or was deposed
on the sanme day. Claimant’s advanced age and ei ghth grade only
education would make it nore difficult for himto obtain even
an entry level job regardless of his injuries. (Dep-6-8) The
skills of a crane operator, Claimant’s job for over 30 years,
are not transferable to an entry level job. Hi s alleged
inability to clean hinmself would not affect his obtaining
enpl oynment, but it would inmpact maintaining enploynment. (T-30)
Of the three job titles Dr. Lucie approved, a 911 operator,
alarm nonitor and a gate guard, Claimnt could not do the
first two based on | ack of conmputer skills and educati on.
While it is possible that he could do residential security
guard work, the exhaustive conpani es surveyed by M. Spruance
yi el ded no avail able jobs or qualifications that elim nated
Claimant’s ability to obtain the job. (T-23-40)

Concl usi ons

VWere it is undisputed that the Claimant cannot return to
hi s usual work, the burden shifts to the Enployer to establish
the availability of suitable, alternative enploynent. Caudil
v. Sea Tac Al aska Shipbuilding, Inc., 25 BRBS 92 (1991). In
Pal onbo v Director, OANCP, 937 F. 2d 70, 25 BRBS 1 (CRT)(2nd
Cir. 1991) the Court stated: “Partial disability status
conmences on the earliest date that the enployer shows
suitable alternative enploynent to be available. Such a
showi ng may not be applied retroactively so as to commence
partial disability status before suitable alternative
enpl oynment is shown to exist.” See, also, Director, OACP v.
Berkstresser, 921 F. 2d 306, 24 BRBS 69 (CRT)(D.C. Cir. 1990)
The Court in Palonbo was clear in its reasoning. “Our holding
creates an incentive for the enployer to show the availability
of jobs at the earliest possible date, since the claimnt wll
be entitled to total disability benefits until that
date...[Using the date of maxi mum nedi cal inprovenent as the
begi nning of partial disability status shown to be avail abl e,
gi ves undue wei ght to the physical aspects of disability and
tends to ignore the inportant econom c¢c consequences.”
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An enpl oyee can prevail in his quest to establish total
disability if he denonstrates that he diligently tried and was
unabl e to secure enploynent. Hooe v. Todd Shipyards Corp., 21
BRBS 258 (1988). On the other hand, the enpl oyee nust
establish reasonable diligence in attenpting to secure sone
type of suitable alternate enpl oynent within the conpass of
opportunities shown by the enpl oyer to be reasonably
attai nabl e and avail abl e, and nust establish a willingness to
work. New Orleans Gulfwi de Stevedores v. Turner, 661 F. 2d
1031, 14 BRBS 156 (5'" Cir. 1981); Pal onmbo, supra.

A Claimant’s condition changes fromtenporary to pernenent
when he reaches maxi num nmedi cal i nprovenent, which is
primarily a nmedical condition. Trask v. Lockheed Shi pbuilding
and Construction Co., 17 BRBS 56 (1985)

I find by a clear preponderance of the evidence that
Claimant’ s stipulated to permanent disability is partial and
not total. Even Claimant’s rehabilitation consultant did not
all ege that a security guard position would be beyond his
capability. | reject Claimant’s allegation that diligent
effort was being made to obtain enploynent. Claimnt’s candid
remarks that he was nerely attenpting to please the attorneys
involved in | ooking for a job, which he attenpted weakly to
expl ain away, was revealing of less than strong notivation to
return to work. Indeed, | am not unsynpathetic to Claimnt’s
situation of holding a relatively interesting and demandi ng
job as a crane operator for over 30 years at a good sal ary not
wi shing to take sedentary and | ess active and interesting
wor k. Upon obtaining Social Security benefits, Claimnt woul d
be even |l ess notivated to jeopardize these paynents by
returning to some work. Moreover, the ruling of disability by
t he Social Security Adm nistration has no rel evance here,
since the basis on which it was made is not known. Cl ai mant
testified that it was not before an adm nistrative | aw judge.
Further, the inpact of claimant’s heart attack between surgery
coul d have affected the Social Security determ nation. As was
agreed to by the parties in this case, the heart attack was
not relevant to the issue of disability since it was not
caused by the industrial caused injury.

Most j obs enunerated in Enployer’s job search are well
within Claimant’s nedical l[imtations set out by Dr. Lucie,
the only physician to report on Claimant’s nedi cal condition.
Claimant has limtations, both as to education and age in
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addition to his medical condition caused by his injury, but

t hese woul d not prevent himfrom obtaining enploynent of a
sedentary nature at entry level. Claimnt’s own subjective
opi nions that he could not physically do some of the job

of fers are not persuasive and are nore indicative of his |ack
of nmotivation than a realistic assessnent of physical
limtations. Enployer need not act as an enpl oynent agency.
Hi s mar ket survey was nore than adequate in determ ning
avai l abl e jobs, particularly in light of the apparent
intention of Claimant not to validly seek or accept further
enpl oyment. Stated differently, | find that Claimant has not
used due diligence in seeking suitable alternative enpl oynment.

Simlarly, | reject Claimant’s often alluded to all eged
inability to have proper hygiene after bowel novenments. Both
M. Capps and M. Spruance stated that the problem if true,
nm ght prevent his hol ding enpl oyment but would not prevent
Cl ai mant from obtai ning enploynment. It would seem em nently
reasonabl e that should enpl oynent come his way, a |eft-handed
resolution of the problem would be within the expectation of
nost reasonabl e peopl e.

The job opportunities described by M. Hickey that Claimnt
could perform given his physical limtations and as approved
by Dr. Lucie were in the range of $6.50 to $8.00 per hour. |
find a rate of $7.00 for a full week, resulting in an average
weekly wage of $280.00 is reasonable. The | oss of wage earning
capacity is, therefore, $531.17 ($811.17 - $280) on which a
conpensation rate is based.

In establishing the exact date that total disability becane
partial, it is not necessarily required that a Cl ai mant be
directly informed of job openings. In P & M Crane Co. V.

Hayes, 930 F.2 424 (5'" Cir. 1991) the Court stated: “An

enpl oyer nust present these job openings to the court to
satisfy its burden of proof on the alternate enploynent issue,
and not to enployee so as to facilitate his job search. In
Newport News Shipbuilding & Dry Dock Co. v. Tann, 841 F.2d 540
(4th Cir. 1988) the court found no requirenent that enployer
find currently avail able jobs or convey information about job
openings to claimant. (See, also, Palonbo, supra)

Reports were submtted by M. Hickey to the insurance
carrier and Enployer’s counsel in October, Novenber and
Decenber of 1999 and January, 2000, the latter of which
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menti oned a schedul ed hearing on January 19, 2000. It has not
been denonstrated that these reports were forwarded to

Cl ai mtant or his counsel, but |likely that either or both were
aware that these suitable alternative jobs may have been
obt ai ned by Enpl oyer’s vocational expert. As discussed, above,
nor eover, direct know edge by Claimant is not required.
Further, since Dr. Lucie had made it clear by his release to
work in October, 1999, a period roughly two full years after
the injury, that Claimnt could not return to his usual job as
a crane operator, but that he could maintain an alternative
job froma physical standpoint, | find that clearly the

pur poses of the Act are fulfilled by these reports taken in
their entirety. The October report cites only one job that
clearly is within the nedical |imtations and that job had an
initial salary of only $6.00 per hour. | find, therefore, that
the report of Novenmber 9, 1999 fulfills the requirenent of
finding suitable alternative enploynment and is the

determ native date for the commencing of partial disability.

Knee | njury

Nei t her party has raised the issue of paynent for permanent
partial disability under the “schedule” for injury to the knee
nor has there been indication that the Director provided a
deci sion on the matter. Neverthel ess, the issue would
generally be raised as a part of the “nature and extent” of
di sability. Mreover, since the uncontradicted nedical
evidence is that there is a 2% inpairnment of the | ower right
extremty | find Claimant is entitled to such additional
conpensati on and sui sponte nmake such an award, additionally
since the anount in question is relatively of a very m nor
nat ur e.

ORDER

1. Enpl oyer, Advantage Financial G oup, shall pay Cl aimant,
Wayne G Smith, for tenporary total disability from Cctober
30, 1997 until Novenber 9, 1999 based on an average weekly
wage of $811.17. Thereafter, and continuing Enpl oyer shall pay
Cl ai mnt for permanent partial disability based on a weekly
| oss of wage earning capacity of $531.17, |l ess those anounts
al ready pai d.



2. Enpl oyer shall pay Clai mant as provided under the
schedule for a 2% 1| oss of use of the right Iower extremty.

3. Enmpl oyer shall provide for all reasonable and necessary
medi cal costs past, present and future, directly related to
Claimant’s industrial injury, |less those already paid.

4. Al calculations shall be nmade or verified by the
District Director.

A
JOHN C. HOLMES
Adm ni strative Law Judge



